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1 The prepared statement of Senator Reid appears in the Appendix on page 33. 

NOMINATIONS OF HON. DANA KATHERINE 
BILYEU, MICHAEL D. KENNEDY, HON. DEN-
NIS P. WALSH, MILTON C. LEE, JR., JUDITH 
ANNE SMITH, AND TODD E. EDELMAN 

TUESDAY, APRIL 20, 2010 

U.S. SENATE,
COMMITTEE ON HOMELAND SECURITY AND

GOVERNMENTAL AFFAIRS, 
Washington, DC. 

The Committee met, pursuant to notice, at 2:07 p.m., in room 
SD–342, Dirksen Senate Office Building, Hon. Daniel K. Akaka, 
presiding. 

Present: Senators Akaka and Voinovich. 

OPENING STATEMENT OF SENATOR AKAKA 

Senator AKAKA. This hearing will come to order. 
Good afternoon and welcome to all of you. Today, the Committee 

on Homeland Security and Governmental Affairs meets to consider 
the nominations of Dana Bilyeu and Michael Kennedy to be Mem-
bers of the Federal Retirement Thrift Investment Board (FRTIB) 
and Dennis Walsh to be Chairman of the Special Panel on Appeals. 
On the second panel, we will consider nominations for the District 
of Columbia Superior Court. 

My friend, Senator Reid of Nevada, is unable to join us today, 
but he submitted a statement of introduction and support for Ms. 
Bilyeu that will be placed, without objection, at the appropriate 
place in the record.1 

The Federal Retirement Thrift Investment Board was established 
in 1986 by legislation modernizing the Federal retirement system 
and creating the Thrift Savings Plan (TSP). The Board administers 
the TSP, which is a retirement savings plan similar to a 401(k) 
plan for Federal employees as well as military service members. 

Ms. Bilyeu is well qualified to join this Board. She has decades 
of experience with retirement funds and currently is Executive Of-
ficer of the Public Employees Retirement System of Nevada. In 
that role, she is responsible for fund management, including invest-
ment oversight. 

Mr. Kennedy also has strong credentials. He is Trustee for the 
Employees Retirement System of Georgia pension fund, a position 
he has held for over a decade already. He also has spent many 
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years in the private sector and currently is a senior client partner 
at an executive recruiting firm in Atlanta. 

The Special Panel on Appeals resolves disagreements between 
the Merit Systems Protection Board (MSPB) and the Equal Em-
ployment Opportunity Commission (EEOC). These disagreements 
arise on occasion in mixed cases where an employee appeals a per-
sonnel action to the MSPB and also petitions the EEOC, alleging 
that the action was based on discrimination. 

Mr. Walsh is a distinguished attorney who currently serves as 
the Associate General Counsel of the Federal Labor Relations Au-
thority. Prior to that, he spent 20 years working at the National 
Labor Relations Board and served both as a member and as Dep-
uty Assistant General Counsel. 

I am impressed with the qualifications of the nominees before us 
and am confident that, if confirmed, they will have much to offer 
the Federal Government. 

I want to congratulate all three of you on your nominations and 
welcome you and your loved ones to the Committee today. I under-
stand that you have some family and friends in the audience, and 
I can hear them, too. [Laughter.] 

I want to give you the opportunity to introduce them to the Com-
mittee. Ms. Bilyeu, I would like to start with you and your intro-
ductions. 

Ms. BILYEU. Senator Akaka, my mother, Laurel Sammons, and 
my sister, Brooke Nielsen, are with me today in the audience. 

Senator AKAKA. Thank you. Mr. Walsh. 
Mr. WALSH. Thank you, Senator Akaka. With me today is my 

wife, Barbara A. O’Neill, who is a prominent labor attorney and 
long-time public servant with the National Labor Relations Board, 
sitting behind me. 

Senator AKAKA. Welcome. Mr. Kennedy. 
Mr. KENNEDY. Senator Akaka, I do not have anyone with me 

today, so I am flying solo. 
Senator AKAKA. Thank you. Aloha again to you and your families 

and your supporters, and welcome. You must be very proud of your 
loved ones and what they have accomplished. 

Now let me call on my good friend and partner here. We have 
worked so well together over the years. Senator Voinovich and I 
have sat on the Committee for many of those years. Senator 
Voinovich is a true leader in Federal workforce issues and has 
demonstrated his commitment during his time on this Committee 
to improving all aspects of our Federal workforce. 

Senator Voinovich, would you like to make an opening statement 
at this time? 

OPENING STATEMENT OF SENATOR VOINOVICH 

Senator VOINOVICH. Thank you, Senator Akaka. The two of us 
have spent a lot of time together over 10 years working on human 
capital and trying to create an opportunity where we can keep the 
best and brightest and attract those that we would like to see come 
into government. 

Senator Akaka has really done a wonderful job of introducing all 
of you. To our TSP nominees, you are coming at a challenging time, 
but both of you have excellent credentials for that job, and I appre-
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1 The prepared statement of Ms. Bilyeu appears in the Appendix on page 39. 

ciate your willingness to serve, and I appreciate your families and 
the sacrifice they are going to make so you can serve. 

Mr. Walsh, I would like to recognize the fact that you are willing 
to take on this job, in spite of the fact that you are not going to 
get paid—because under the rules, you cannot receive pay for two 
jobs—because you think it is going to make a difference for our 
country, so I thank you very much for your service. 

Senator Akaka, thank you. 
Senator AKAKA. Thank you, Senator Voinovich. 
Our nominees have filed responses to biographical and financial 

questionnaires and answered prehearing questions submitted by 
the Committee. Without objection, this information will be made a 
part of the hearing record, with the exception of the financial infor-
mation, which is on file and available for public inspection at the 
Committee offices. 

Our Committee rules require that all witnesses at nomination 
hearings give their testimony under oath. Therefore, I ask all of the 
witnesses to please stand and raise your right hand. 

Do you swear that the testimony you are about to give this Com-
mittee is the truth, the whole truth, and nothing but the truth, so 
help you, God? 

Ms. BILYEU. I do. 
Mr. KENNEDY. I do. 
Mr. WALSH. I do. 
Senator AKAKA. Thank you. Let it be noted in the record that the 

witnesses answered in the affirmative. 
Ms. Bilyeu, will you please proceed with your statement. 

TESTIMONY OF HON. DANA KATHERINE BILYEU 1 TO BE A 
MEMBER, FEDERAL RETIREMENT THRIFT INVESTMENT 
BOARD 

Ms. BILYEU. Good afternoon and thank you, Senator Akaka, 
Ranking Member, and Committee Members for holding the hearing 
today. My name is Dana Bilyeu, and I am honored to appear before 
you as a nominee to the Federal Retirement Thrift Investment 
Board. 

I am deeply grateful to President Obama for his confidence in me 
for this position. I also want to express my thanks and gratitude 
to Majority Leader Reid for his trust and support in recommending 
me to the President for nomination to this important post. 

Before I start, I do want to thank my husband, Lindsay, and my 
son, Mateo, for their continuing support both in our family life and 
for my professional pursuits. Due to scheduling conflicts, namely 
they are both in school full time, they were unable to attend today’s 
hearing. As I indicated previously, both my sister and my mother 
are with me today. They both inspire me to work to my greatest 
capacity, a trait that I learned through keen observation of both of 
them as they made their way through their personal and profes-
sional careers. My father, Daniel Sammons, died in February of 
this year, and it is in his honor that I speak today. 

Should I be confirmed, I look forward to working with the other 
members of the Federal Retirement Thrift Investment Board and 
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with the dedicated staff of the agency to further the policy goals 
for the Thrift Savings Plan, as it is a critical component of the re-
tirement security for Federal employees. If confirmed, I will draw 
on my 20 years of experience in the retirement industry to fulfill 
my obligation to the members of Thrift Savings Plan as a good 
steward of the investment policy of the plan, providing low-cost, 
high-quality, broadly based investment options for the members. 

My experience as a retirement professional managing pension as-
sets for members and beneficiaries of the Nevada pension fund will 
provide a complementary perspective on retirement financing and 
investment vehicles for the Board. I began my career in the retire-
ment sector as General Counsel, moving on to manage operations, 
outreach, education, and benefits for a diverse population of em-
ployees. In my current capacity as the Executive Officer, I am re-
sponsible for investment policy development, asset allocation rec-
ommendations, and risk management. I spend the lion’s share of 
my average day focused on the same issues that face individuals 
participating in the Federal Thrift Savings Plan. 

I have had an opportunity since my nomination to learn more 
about the Thrift Investment Board, including the statutory mis-
sion, activities, and current investment policy framework within 
which the various investment vehicles for Federal employees have 
been crafted. If confirmed, I will work hard to continue the positive 
leadership already in place for this program. 

I have a great deal of experience working with a variety of pro-
fessionals responsible for managing retirement assets for others as 
well as in the education sector within our industry. Now, more 
than ever, given the volatility our Nation has seen within the in-
vestment markets in the most recent market cycle, it is imperative 
that the financial literacy efforts of the agency be continued. Finan-
cial literacy allows participants in the plan to evaluate their own 
risk tolerance and to make informed investment choices that match 
that personal risk tolerance. 

I understand that the Office of Personnel Management is pri-
marily responsible for educating the Federal workforce as to the 
nature of the benefits available to Federal employees, but the ef-
forts of the Thrift Investment Board and staff in providing tools for 
employees to better understand the fund options available to them 
focus employees on the need to set aside funds today to help fi-
nance their futures in a manner that best suits the employees’ own 
goals. 

Because the Thrift Savings Plan is a defined contribution plan, 
the most important challenge facing the agency today is the need 
to increase participation in the program in all employment sectors, 
but particularly for our military. Congress has provided a signifi-
cant tool to aid this effort in allowing an immediate agency match 
as an incentive to employees to encourage participation, as well as 
automatic enrollment. If confirmed, I will continue to emphasize 
the efforts of the Board to educate the non-participating workforce 
and to provide appropriate tools for the participating population to 
make informed investment choices based on their individual goals. 

I believe my background and experience have prepared me to be-
come a valuable and positive member of the Thrift Investment 
Board, and I would like to thank the Committee for considering my 
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1 The prepared statement of Mr. Kennedy appears in the Appendix on page 63. 

nomination. If confirmed, I look forward to working with the Mem-
bers of this Committee, the Committee staff, and Congress as a 
whole. 

I would be happy to answer any questions that the Committee 
may have. 

Senator AKAKA. Thank you. Thank you very much for your state-
ment, Ms. Bilyeu. 

Mr. Kennedy, will you please proceed with your statement. 

TESTIMONY OF MICHAEL D. KENNEDY 1 TO BE A MEMBER, 
FEDERAL RETIREMENT THRIFT INVESTMENT BOARD 

Mr. KENNEDY. Mr. Chairman and distinguished Members of the 
Committee, I am honored to appear before you today as a nominee 
to the Federal Retirement Thrift Investment Board. I am deeply 
humbled by the confidence that President Obama has shown in me 
with this nomination. 

As you know, the FRTIB was established to provide guidance 
and oversight for the Thrift Savings Plan, the primary pension 
fund for Federal employees. If confirmed, I look forward to working 
with the staff and participants in continuing to fulfill the mission 
of FRTIB while strengthening the organization. 

I believe I was nominated for this position due to my extensive 
financial services background and pension fund experience. For the 
past 10 years, I have had the honor to represent the citizens of the 
State of Georgia as a Trustee for the Employees Retirement Sys-
tem (ERS) of Georgia. With assets of approximately $14 billion, 
ERS has administered benefits to over 130,000 active employees 
and 52,000 retirees. During my tenure on the Board, I have served 
as a member of the Investment Committee. For 5 years, I served 
as Board Chairman. 

Over this past 10 years, we have worked closely with our staff 
in enhancing our communications with participants in the plan. 
This has been done through the implementation of an effective call 
center as well as a revised and more interactive Web site. We have 
provided greater access to participants regarding retirement plan-
ning and education. Furthermore, we have upgraded our tech-
nology, which has allowed ERS to operate in a more efficient man-
ner. Finally, we have attracted stronger and more experienced tal-
ent to the organization, which will benefit ERS long-term. 

As an ERS Trustee, I have had the opportunity to become in-
volved in several national pension fund organizations such as the 
National Association of State Retirement Administrators (NASRA) 
and the National Association of Securities Professionals (NASP). 
My involvement in these organizations has allowed me to interact 
with trustees across the country and learn about industry trends. 
This involvement has also allowed me to develop best practices, 
which we have implemented back in the Georgia system. All of 
these experiences will be beneficial in my involvement with FRTIB, 
if confirmed. 

In the first part of my professional career, I developed a broad 
background in the financial services industry. I started my career 
as an investment analyst at J.P. Morgan in New York, where I 

VerDate Nov 24 2008 09:48 Aug 03, 2011 Jkt 057326 PO 00000 Frm 00009 Fmt 6633 Sfmt 6633 P:\DOCS\57326.TXT SAFFAIRS PsN: PAT



6 

analyzed bank and savings and loan stocks for portfolio managers. 
In this role, I developed a foundation for understanding equity cap-
ital markets. 

After completing my MBA at Harvard, I worked as a banker at 
Wachovia. In this role, I learned about the various financing op-
tions for corporations. Finally, at GE Capital, I focused on areas 
such as private equity and mezzanine debt. In addition to the tra-
ditional equities and fixed income asset classes, I have developed 
extensive knowledge of alternative investments. If confirmed, these 
financial experiences should allow me to bring a broad perspective 
to my position as a Board member at FRTIB. 

Currently, I am a Senior Client Partner at Korn/Ferry Inter-
national in Atlanta. In my position, I conduct senior-level searches 
for top talent in the financial services industry. Over the past sev-
eral years, I have conducted senior searches for large pension fund 
organizations such as the California Public Employees Retirement 
System (CalPERS), the California State Teachers Retirement Sys-
tem (CalSTRS), and the Teacher Retirement System of Texas 
(Texas Teachers). These searches have allowed me to gain some in-
sight into these complex organizations while understanding the 
need to recruit top investment talent. If I am confirmed, my re-
cruiting background will be helpful in my new role at the FRTIB 
as the organization continues to recruit and retain top-level talent. 

Should I be confirmed, I will focus my efforts in three key areas: 
One, investment oversight; two, communications and education; 
and three, recruitment and retention of top talent. 

Although the current investment options appear to be adequate, 
it is always prudent to continually review these options in light of 
changing financial markets. It is also prudent to analyze and re-
view additional options in order to remain current. 

Although the FRTIB does a good job in its current communica-
tions and education efforts, these areas need to be continually en-
hanced in order to capture new participants. 

Finally, it is important to make sure that the staff at the FRTIB 
remains top-notch. This can be done through strategic recruiting as 
well as providing constructive feedback to current employees. It is 
important to create a welcoming culture for employees and a team- 
oriented environment. 

I believe that my pension fund experience and financial services 
background have equipped me to make a positive contribution to 
the Federal Retirement Thrift Investment Board. If confirmed, I 
look forward to working with Members of this Committee and the 
entire Congress in helping to strengthen the FRTIB and maintain 
its important mission. 

I would be happy to respond to any questions you may have. 
Senator AKAKA. Thank you very much for your statement, Mr. 

Kennedy. 
And now, Mr. Walsh, will you please proceed with your state-

ment. 
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1 The prepared statement of Mr. Walsh appears in the Appendix on page 84. 

TESTIMONY OF HON. DENNIS P. WALSH 1 TO BE CHAIRMAN, 
SPECIAL PANEL ON APPEALS 

Mr. WALSH. Thank you. I am honored to be appearing before this 
Committee as the President’s nominee for the position of Chairman 
of the Special Panel on Appeals. I would like to thank you, Senator 
Akaka and Senator Voinovich, and the other Members of the Com-
mittee for this opportunity to appear before you and to be consid-
ered for this very important position. I would also like to thank my 
wife, who I have already introduced, Barbara O’Neill, who has sup-
ported me throughout my career in the Federal Government, and 
our two children, Steven, who is a sophomore in college, and Rose, 
a freshman in high school, and as educational as this experience 
would have been for them, we preferred for them to be in class, as 
well, today. 

As you know and as you have described very aptly, the Chairman 
of the Special Panel on Appeals is a position established by the 
Civil Service Reform Act of 1978 to address certain mixed cases 
that involve issues concerning both merit systems principles and 
anti-discrimination principles as applied to Federal employees. If a 
Federal employee appeals such a case to the Merit Systems Protec-
tion Board and the MSPB decides the case, the employee can sub-
sequently appeal the decision regarding the discrimination claim to 
the Equal Employment Opportunity Commission. If the EEOC 
issues a decision that differs from the MSPB’s decision as to the 
discrimination claim, it refers the case back to the MSPB. The 
MSPB can concur in the EEOC’s decision at that point, which 
makes it a final decision subject to judicial review. 

But if the MSPB determines that the EEOC’s decision conflicts 
with merit systems rules or laws, or that it did not have sufficient 
evidence in the record in applying those rules, it must certify the 
case to the Special Panel on Appeals. That somewhat complex pro-
cedure is where this position comes into play. 

The Chairman of the Special Panel, a presidential appointee 
under the Civil Service Reform Act, convenes a Special Panel, con-
sisting of himself or herself, a member of the MSPB, and a Member 
of the EEOC. The Special Panel has 45 days to consider the case 
and must decide within that time period if indeed the EEOC’s deci-
sion is in violation of merit systems rules or did not apply them 
correctly to the record. In making such a decision, the Special 
Panel must give due deference to the MSPB on issues involving 
merit systems principles and to the EEOC on anti-discrimination 
principles. 

In a nutshell, Senators, that is the position which the President 
has asked me to assume. I believe I am well positioned to under-
take this responsibility because of my extensive experience as an 
adjudicator of labor cases at the National Labor Relations Board 
(NLRB), my experience as a Federal manager at the NLRB, and 
my present position as the Deputy General Counsel at the Federal 
Labor Relations Authority (FLRA). 

As a member of the NLRB, I was called upon to decide cases in-
volving labor law issues under the National Labor Relations Act as 
part of a politically divided yet collegial body. Our job was to meld 
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our various views together and decide cases as expeditiously as 
possible. The job of the Chairman of the Special Panel on Appeals, 
likewise, is to work together with panel members who may have 
disparate points of view and to issue a decision within a very tight 
time frame. 

My priority as a decisionmaker at the NLRB was always to de-
cide cases quickly, while at the same time addressing all of the 
issues thoroughly and fairly. Those skills should serve me well if 
I am confirmed as Chairman of the Special Panel. As both a Chief 
Counsel and a Member of the NLRB, I was often confronted with 
issues involving both merit systems and anti-discrimination prin-
ciples since I was responsible for managing my own Federal staff 
and also had co-responsibility with the other Board Members and 
the General Counsel for overall management at the NLRB. 

And finally, in my current position as Deputy General Counsel 
at the FLRA, I am responsible for the overall management of a na-
tionwide field staff of Federal employees. In this position, therefore, 
I am becoming even more familiar with the merit systems and 
anti-discrimination principles that the Chairman of the Special 
Panel on Appeals is charged with addressing. 

The main priority of the Special Panel on Appeals is to decide 
cases presented to it fairly and expeditiously within a tight time 
frame. The statutory procedures that result in cases being pre-
sented to the Special Panel are complex. That is because those pro-
cedures are the product of a congressional compromise that was de-
signed to maintain a delicate balance between merit systems and 
anti-discrimination principles by providing a third-party adminis-
trative tribunal that can reconcile those principles in a way that 
preserves the authority of both the MSPB and the EEOC over the 
areas in which each has the greatest expertise. 

It is, therefore, important to have fair and impartial decision-
makers on the Panel who understand the need both for careful 
legal rationales and expeditious decisions. I believe I have dem-
onstrated my ability to accomplish both of those objectives in my 
career as an adjudicator of labor cases. 

I thank this Committee for its consideration of my nomination, 
and I, of course, will be pleased to answer any questions that you 
may have. 

Senator AKAKA. Thank you very much, Mr. Walsh, for your state-
ment. 

I will begin with the standard questions this Committee asks of 
all nominees and ask you to answer these questions verbally. 

Is there anything you are aware of in your background that 
might present a conflict of interest with the duties of the office to 
which you have been nominated? 

Mr. WALSH. No, sir. 
Ms. BILYEU. No, sir. 
Mr. KENNEDY. No, sir. 
Senator AKAKA. Do you know of anything, personal or otherwise, 

that would in any way prevent you from fully and honorably dis-
charging the responsibilities of the office to which you have been 
nominated? 

Mr. WALSH. No, sir. 
Ms. BILYEU. No, sir. 
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Mr. KENNEDY. No, sir. 
Senator AKAKA. Finally, do you agree without reservation to re-

spond to any reasonable summons to appear and testify before any 
duly constituted Committee of Congress if you are confirmed? 

Mr. WALSH. Yes, sir. 
Ms. BILYEU. Yes, sir. 
Mr. KENNEDY. Yes, sir. 
Senator AKAKA. Thank you very much for your responses. 
I have some questions here for you. This question is for both Ms. 

Bilyeu and Mr. Kennedy. You both have distinguished careers and 
serve on State pension boards that make investment and policy de-
cisions to provide for public worker retirement. As you know, the 
Federal Retirement Thrift Investment Board makes similar deci-
sions that affect millions of Federal employees. Please discuss how 
your experience has prepared you to serve on this Board. Ms. 
Bilyeu. 

Ms. BILYEU. Thank you, Senator Akaka. My experience in the 
managing of the Public Employees Retirement System in Nevada 
has prepared me, I think, to be a major contributor to the Thrift 
Savings Plan for the Federal workers in that we make investment 
decisions all the time. We manage investment professionals. We 
monitor return numbers. We monitor fees, all of the very same 
things that this Board will be doing on behalf of those that are par-
ticipating in the various funds approved by Congress. From that 
perspective, being able to lend that expertise to this Board, I think, 
will allow us to provide a greater depth of experience to the Board 
over time. 

Senator AKAKA. Mr. Kennedy. 
Mr. KENNEDY. Yes, Senator Akaka, I think there are several 

areas, and I may have mentioned some in my opening statement, 
but I think from a communications standpoint, I certainly have 
been involved in that area as a Trustee of the State of Georgia. In 
addition, education, coming up with creative ways to educate some 
of the participants in the plan about investments and also just 
about retirement planning in a general sense. And then third, as 
Ms. Bilyeu pointed out, the oversight of investments. We certainly 
have a great deal of experience in that regard. 

The other factor is that she and I have both been involved in sev-
eral national public pension fund organizations, so therefore, we 
have been able to develop a network of other people leading to best 
practices and things of that nature. 

So I think those are some of the things that we would be able 
to bring to the FRTIB from our State perspectives. 

Senator AKAKA. Thank you very much. 
Mr. Walsh, you have a long record of service at the NLRB which 

administers the National Labor Relations Act, the law governing 
relations between unions and private sector employers. You already 
touched on this, but I would like you to discuss how your experi-
ence has prepared you for the Special Panel on Appeals and what 
you will do to further develop your expertise in Federal employ-
ment and discrimination law. 

Mr. WALSH. Thank you, Senator. Yes, in terms of my experience, 
I think that in some ways I am uniquely positioned for the Chair-
man of the Special Panel position in the sense that it was my role 
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on the National Labor Relations Board to work with other decision-
makers to carefully craft decisions on labor law issues in an expedi-
tious way, which is, in general, of course, the job of the Chairman 
of the Special Panel. 

In terms of expertise in Federal merit systems and anti-discrimi-
nation law, as I said, I have had experience with it as a manager 
in a Federal agency, and I am now, as a manager in an advisory 
capacity at the Federal Labor Relations Authority, learning more 
and more about Federal service law and the principles that apply 
to Federal employees. There is also staff assistance available to the 
Chairman of the Special Panel at both the EEOC and the MSPB, 
and that will be my first priority, to draw upon the vast experience 
at those two agencies to educate myself even more thoroughly on 
civil service principles as well as anti-discrimination principles so 
that I will be ready whenever a case comes before the Special 
Panel. 

Senator AKAKA. Thank you, Mr. Walsh. Ms. Bilyeu and Mr. Ken-
nedy, as you both know, I am a strong advocate for improving fi-
nancial literacy. Will you please give specific examples of the steps 
you will take as a Board member to increase participants’ edu-
cation about their investment options? 

Ms. BILYEU. Senator Akaka, the first step, if we are confirmed 
in these positions, that I would want to do is to take a very in- 
depth look at what is the financial literacy education program that 
is currently in place at the TSP, and I know that there have been 
some broad steps taken there, as well as making some of their tools 
a little bit more interactive for individuals. 

I think the first step that I would want to look at implementing 
is broadening how we address those that are non-participants in 
the program, particularly those in the military. As I indicated in 
my opening statement, those that are at the beginning of their ca-
reers, those that are very early on, 18, 19, and 20-year-olds, often 
are those that have the hardest time deciding to participate in 
these programs, and they are actually the group that needs to start 
participating early, and our military, I think, is a great example of 
that. We have a very young military, and those that need that par-
ticipation, we will be focusing on that. 

Financial literacy is very difficult to strike the right balance be-
tween how much information you give them and how careful you 
are not to lead them to make particular choices. For me, financial 
literacy means being able to have the individual be able to assess 
what their own risk tolerance is and to learn about the various 
risks of the funds as they go forward. So introducing a risk compo-
nent to the education process is something that I would want to see 
happen. 

Senator AKAKA. Thank you. Mr. Kennedy. 
Mr. KENNEDY. And just to build on Ms. Bilyeu’s comments, which 

I agree with wholeheartedly, I think there are several things that 
the FRTIB has already started to implement that will help in 
terms of communications within the financial literacy area. Specifi-
cally, they have been working to enhance the Web site to make it 
more interactive as a way to get the message out to more and more 
people, and I think that will be something that we will continue to 
work with the staff to continue to develop going forward. 
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Second is in the area of the call centers because they have actu-
ally set those up, and it is another mechanism specifically they 
have in order to communicate with current participants and hope-
fully with new participants. As Ms. Bilyeu pointed out, I think one 
of the challenges that the FRTIB and TSP will be confronted with 
is continuing to bring new plan participants into the plan. So that 
is something that will be a goal of mine as well as, I think, of hers 
going forward. 

Senator AKAKA. Thank you very much. 
Ms. Bilyeu, in your answer to this Committee’s prehearing ques-

tionnaire, you identified investment performance oversight as an 
area you plan to focus on, if confirmed. Please explain why per-
formance oversight is important to the Thrift fund and its partici-
pants. I just want to warn Mr. Kennedy that I am going to ask you 
for a comment on that, too. Ms. Bilyeu. 

Ms. BILYEU. Senator Akaka, from the experience that I have 
seen, both in my current professional career and after review of the 
funds that are available in the Thrift Savings Plan, you want to 
make sure when you are using even index funds, which is what is 
used primarily at the TSP, that your investment managers are fol-
lowing all the terms and conditions that have been set for them. 
There are a lot of layers to that in the investment world, and from 
my perspective, as fiduciaries to the fund, it is our obligation to en-
sure that those that are actually doing the investments on behalf 
of the individuals have very clear responsibilities to report to us 
how they are doing. Any of their potential issues that may come 
up, we should know about those ahead of time. 

So it is about ensuring that those that have been charged with 
the obligation to actually invest the funds on behalf of the indi-
vidual members are doing what they are supposed to do, and as a 
fiduciary, I think that is one of my major goals. 

Senator AKAKA. Mr. Kennedy. 
Mr. KENNEDY. Just to build on that comment, I would continue 

to work and sort of monitor and oversee not only the performance 
of the investment management options that are in the program, 
but the stability of the investment management firms providing the 
mutual funds or whatever the various options are. We live in a 
very rapidly changing financial environment. There is a great deal 
of consolidation within the financial services industry. Many of the 
firms, as you know, continue to merge and things of that nature. 
So we really need to have an understanding and feel comfortable 
that the investment management firms that we do employ to pro-
vide the options remain strong, as well as some of the comments 
that Ms. Bilyeu made. 

Senator AKAKA. Thank you very much. Senator Voinovich. 
Senator VOINOVICH. Mr. Walsh, I think you are in great shape. 

Senator Akaka asked some good questions. I am going to con-
centrate on Ms. Bilyeu and Mr. Kennedy, so you can breathe easy. 

Mr. WALSH. Thank you. [Laughter.] 
Senator VOINOVICH. First of all, Ms. Bilyeu, you have a husband 

and a son named Mateo? 
Ms. BILYEU. Mateo is my son. 
Senator VOINOVICH. Bilyeu, it is an interesting name. What deri-

vation is that, do you know? 
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Ms. BILYEU. That is a good question, Senator Voinovich. I would 
be happy to get back to you—— [Laughter.] 

Senator VOINOVICH. It is going to have a lot to do with this job. 
[Laughter.] 

Ms. BILYEU. I believe that it is Cajun derivation. It is a French 
derivation that has been misspelled over time, and so we believe 
the background is Cajun. 

Senator VOINOVICH. Well, you will have to excuse me because my 
parents were first generation, and the first question that was al-
ways asked at the table was, what is their ethnic background? So 
I play games guessing people’s background. 

You both have a tough job. We do not know where the markets 
are going. Can you share with me who the managers are for the 
respective funds, and what qualifications do you have and how 
would you monitor their performance? In other words, I think 
many believe that we have a bunch of people at the Thrift Board 
that are looking at various stocks and deciding on how the TSP 
should be invested, when actually what the TSP does is hire some 
firms for this function and then they kind of oversee what they are 
doing. I would like your opinion on how do you judge the perform-
ance of those people and how do you make sure that the TSP is 
not going down the wrong track. 

Ms. BILYEU. Senator Voinovich, Senator Akaka, from my perspec-
tive, when you are looking at investment management firms of any 
type, those that are currently hired by the TSP or, for instance, my 
own pension fund, there are various types of management. When 
you have index managers, which are passive managers managing 
against indexes themselves, the first thing you want to do is make 
sure that they are tracking the index appropriately, that they are 
following the mandate that has been given to them, and that is a 
significant issue for us because tracking error always means per-
formance changes. 

You want to make sure that the team that is involved in the 
oversight of the account is maintained; it stays in place; it is not 
one in which there are a lot of changes. And as Mr. Kennedy indi-
cated, you want to make sure that there is stability in those 
firms—— 

Senator VOINOVICH. I think there are two managing firms now 
for them. 

Ms. BILYEU. I believe one of them is Barclays Global Investors 
(BGI), which is the most significant money manager in the country 
at this point. We actually refer to them sometimes as the 800- 
pound gorilla in the investment management world because they 
are such a very significant firm. It is a very strong firm, with very 
strong performance, particularly in the index world, which is where 
the lion’s share of these funds are. 

Senator VOINOVICH. Mr. Kennedy, please go ahead and comment. 
Mr. KENNEDY. Yes. And just to pick up on that, I really do think 

we need to underscore the stability factor, as well, because cer-
tainly we will work with the staff at the FRTIB in reviewing the 
investment returns for the various funds and making sure there is 
not a drift from being the passive style that they selected. So track-
ing the mandates is going to be vitally important. But I do think 
it is going to be equally as important to make sure that we have 
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a great deal of stability for the individuals who are working with 
the FRTIB on the specific choices so there is not a lot of turnover, 
because typically when there is turnover in these firms, then that 
could lead to some performance issues. So I think from that stand-
point, it will be important for us to make sure that there is a re-
maining stability there. 

Senator VOINOVICH. Have you had an opportunity to review their 
performance in the last 2 or 3 years, and is there anything that 
causes you to have some concern about what we are doing? 

Ms. BILYEU. Senator Voinovich, from the perspective of the pas-
sive mandates that they have, my personal impression of them is 
that they have tracked their indexes very well. Now, obviously, the 
indexes themselves have suffered as everything has suffered in the 
financial downturns. But being able to capture those returns on the 
way down and then again on the way back up, I believe that they 
have been capable of doing that, and there has not been, other than 
mergers, as Mr. Kennedy spoke of, really not a lot of turnover with-
in those firms. 

Particularly BGI—it is actually called BGI BlackRock, or I can-
not remember the merged name at this point—it is a very signifi-
cant firm, and so from my perspective, I would want to make sure 
that the index team that is in place handling these funds on behalf 
of the members of the Federal Thrift Savings Plan has them first 
and foremost in their minds as they move forward with their man-
dates. 

Senator VOINOVICH. Great. So basically, from your perspective, 
our funds have come back pretty much like some of the other simi-
lar funds? They have done a pretty good job? 

Ms. BILYEU. I would say, yes, they have tracked exactly basically 
what the market has done. The market itself is, of course, ex-
tremely volatile, and so from my perspective, I would want to look 
even a little bit closer at that to see how well the individuals who 
participate in those funds have actually done because what you see 
happening with a lot of individual investors is the funds may do 
very well, but the individuals themselves within them, because 
they become concerned about what is going on in the markets, may 
pull out at the wrong times, get back in at the wrong times. So 
there is probably a difference between how your individual inves-
tors are doing versus how the index funds themselves are doing. 

Senator VOINOVICH. That gets into the whole issue of the Office 
of Personnel Management’s (OPM) responsibility for education. 
Both of you would probably agree that OPM needs to do much 
more work in that area so people are a little more sophisticated in 
terms of what they are doing, particularly given our current cli-
mate. 

Ms. BILYEU. Everyone needs to do a lot more work in education. 
All of us do. 

Senator VOINOVICH. One of the things that you are going to find 
is you are going to be pestered by various people in terms of adding 
to the options that are available. Senator Akaka and I faced real 
pressure to add Real Estate Investment Trusts (REITs) to the TSP. 
They really lobbied, very heavy lobbying, and the Board said no to 
it, noting that there were some options that were available within 
existing TSP funds for the REITs, but the fact was they did not 
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think we ought to get into it. I guess as I look back on that, it was 
a very good decision by the Board. 

If you look at the portfolio that is available—you mentioned you 
are both involved in your pension plans, but you are also involved 
in your deferred compensation programs, too, in your respective 
States—do you think that we have enough options available right 
now for our Federal employees? 

Mr. KENNEDY. I would probably say we do, and I am comfortable 
with the options that we currently have and the composition of the 
TSP. And I guess the reason why I say that is you want to make 
sure that you provide enough options but not too many options be-
cause when you start to provide too many options, then you really 
need to do a better job educating the participants about what these 
new options are. So I think it adds a whole different sort of ele-
ment to the process as you start to add a great deal of additional 
options. 

Now, with that said, I do think it is important for us to continue 
to look at new options and new ideas because things do change in 
financial markets. And one of the things I can sort of add to the 
FRTIB is the experience I have had in the alternatives investment 
space, and I am certainly not advocating that the FRTIB or TSP 
go in that direction. But as we look at things such as REITs and 
we look at social responsibility funds and other ideas that kind of 
gravitate to us, I think it will be good to be able to at least take 
a look at it and be able to make some pretty good decisions going 
forward about why we are not going to do that. So I am pretty com-
fortable with the line-up that we have today. 

Senator VOINOVICH. Ms. Bilyeu. 
Ms. BILYEU. Just adding to what Mr. Kennedy has said, the 

whole concept of the array of funds that you have is to allow the 
individuals, based on how much they want to put into those funds, 
to balance out what their risk tolerance is. Some of them are stock 
funds, some are bond funds, and some are lifestyle funds, and the 
idea is to be able to allow those individuals to match what they be-
lieve their risk tolerance is and what their personal investment 
goal is. 

Right now, I think you have a broad array that does do that and 
allows for the diversification that is part of the entire investment 
process. As Mr. Kennedy said, though, you do want to continue to 
look at how that evolves and continues through and, of course, to 
always make decisions for either adding or deleting a fund through 
the process of where you are approaching it from the broadest pos-
sible perspective for the most people in your fund overall. 

Senator VOINOVICH. The last comment, Senator, is that several 
years ago, we had a member of the Senate by the name of Peter 
Fitzgerald from the State of Illinois, a banker. I am still asking my 
staff to see if I could get a copy of his speech on the TSP. But one 
of the things he said, for all the people here who are part of the 
TSP program, is that the cost involved to the participants is the 
lowest in the country today. It is amazing. I never really appre-
ciated that. The cost of being involved in the TSP is the lowest per-
haps in the world. And it all adds up if you stay in it for many 
years. That is another thing, I think, that ought to be driven home 
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with folks, that this is a pretty good operation that they are fortu-
nate to be a part of. 

Thank you very much for your testimony. 
Senator AKAKA. Thank you very much, Senator Voinovich. 
Let me ask Mr. Walsh a question. The Special Panel on Appeals 

has issued only five decisions since 1978. What is your under-
standing of the role of the Special Panel on Appeals and the re-
sponsibilities of the chairman? 

Mr. WALSH. Thank you, Senator. The role is really to act in a 
way as an intermediary and also as kind of a check. It is to ensure 
that both anti-discrimination principles and the civil service or 
merit systems principles are taken into consideration in these 
kinds of cases because we have two agencies, each of which has ex-
pertise in its own area. So the Special Panel’s role is really to 
achieve parity between the principles while also preserving the au-
thority of the two agencies over their areas of expertise. 

And in terms of how many cases have been heard, it is true that 
there have been very few cases, but that does not necessarily mean 
that both the chairman and the panel do not have an ongoing role, 
because just the fact that this appeals process and this panel exists 
is a check on each agency in terms of applying the principles that 
are usually the expertise of the other one, to make sure, for exam-
ple, the MSPB correctly applies anti-discrimination principles and 
the EEOC correctly applies merit systems principles. The fact that 
this process and this panel exists is kind of a check and a balance 
to make sure that happens. 

Senator AKAKA. Thank you very much for your testimonies. At 
this time, there are no further questions. There may be additional 
questions for the record, which will be submitted to you in writing. 
The hearing record will remain open until the close of business to-
morrow for Members of this Committee to submit additional state-
ments or questions. 

Ms. Bilyeu, Mr. Kennedy, and Mr. Walsh, I wish you all the best 
of luck as we move forward here. I would tell you that I am im-
pressed with your backgrounds and with your testimony and look 
forward to moving as quickly as we can on confirmation. So thank 
you again, and thank your families and supporters who are here 
with you. Thank you very much. 

Mr. WALSH. Thank you, Senator. 
Mr. KENNEDY. Thank you. 
Ms. BILYEU. Thank you. 
Senator AKAKA. I would now like to call up the nominees for the 

D.C. Superior Court. 
[Pause.] 
Senator AKAKA. I want to welcome everyone to the second part 

of today’s proceedings as this Committee considers the nominations 
of Todd Edelman, Milton Lee, and Anne Smith to be Associate 
Judges of the District of Columbia Superior Court. 

We consistently receive excellent D.C. Court candidates nomi-
nated by the President from those recommended by the non-
partisan Judicial Nomination Commission. I am confident that, if 
confirmed, these nominees will join the others who have appeared 
before us in making valuable contributions to the District. 
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I would now like to welcome Congresswoman Norton to the Com-
mittee and yield for her introduction of our nominees. Congress-
woman Holmes Norton, please proceed. 

TESTIMONY OF HON. ELEANOR HOLMES NORTON, A 
DELEGATE IN CONGRESS FROM THE DISTRICT OF COLUMBIA 

Ms. NORTON. Thank you, Mr. Chairman, and while I am here, 
may I also thank you for your long and dedicated work for us as 
you get to do not only this but a lot more for the District of Colum-
bia. 

And may I express my thanks especially to Senator Voinovich, 
who is leaving the Senate this year. Senator Voinovich has ren-
dered especially dedicated service to the District of Columbia. He 
was a former mayor, and he never forgot what it was like to be 
mayor of a big city, and he showed every bit of it when he served 
on our committees and in the Senate, and I thank him personally 
for that service. 

For you, Mr. Chairman, and Mr. Voinovich, we have three espe-
cially well qualified candidates, as you, Mr. Chairman, have al-
ready said, and I will not belabor the point except to introduce 
them briefly. 

Todd Edelman is a clinical Professor of Law at Georgetown Uni-
versity Law Center. He is well qualified for the court. He has been 
chief of the Serious Felony Section of the Public Defender Service 
and has tried in the very court where he is to serve over 60 cases. 
He is a cum laude graduate of Yale University and was a Root- 
Tilden Scholar at the New York University School of Law. 

Judge Milton Lee is already a judge, but he is a Magistrate 
Judge on the Superior Court where he would serve. He is a grad-
uate of American University and Catholic University Law School. 
He, too, worked at the Public Defender Service, and I might say, 
Mr. Chairman, that our Public Defender Service is renowned for 
attracting the best and the brightest from across the country. It is 
the best Public Defender Service in the country. He was Deputy 
Trial Chief while he was there. He has been on the faculty as a 
professor at the District of Columbia School of Law. We are par-
ticularly grateful in the District that he has spearheaded the devel-
opment of the District of Columbia Superior Court’s Fathering 
Court Program, considering the duties he will have if he is con-
firmed. 

And finally, Mr. Chairman, I am pleased to introduce Judge Ju-
dith Smith to you today, who is also already a judge, but a Mag-
istrate Judge, and a graduate with high distinction from Pennsyl-
vania State University, a Certified Public Accountant, and a grad-
uate of Georgetown University Law Center. She has had the dis-
tinction of already serving as a law clerk to an Associate Judge on 
the Superior Court, so she knows the court she would serve very 
well. She, too, has extensive trial experience with the Public De-
fender Service of the District of Columbia. 

I do not think you will find better qualified candidates than these 
to serve on our excellent Superior Court, Mr. Chairman. 

Senator AKAKA. Thank you. Thank you very much, Congress-
woman Norton. It is always good to see you here. We appreciate 
your being here today to introduce the nominees. 
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Ms. NORTON. Thank you, sir. 
Senator AKAKA. Thank you very much. 
Our nominees all have strong legal backgrounds and have de-

voted much of their careers to public service. Each of them has 
served as an attorney for the D.C. Public Defender Service. Mr. Lee 
has been a Magistrate Judge for the D.C. Superior Court for more 
than a decade, presiding over a wide range of calendars. Ms. Smith 
also is a D.C. Superior Court Magistrate Judge, serving in the 
Court’s Family Division. Mr. Edelman currently is a professor in 
Georgetown Law’s Criminal Justice Clinic, and he practiced civil 
litigation before that. 

I believe these nominees have much to offer the D.C. Superior 
Court, and I hope we can act quickly to confirm them. 

Senator Voinovich, do you have any statement to make? 
Senator VOINOVICH. Yes. Thank you, Mr. Chairman. I want to 

extend a welcome to the nominees and to their families, and I 
thank you for your willingness to serve on the District of Columbia 
Superior Court. 

As Senator Akaka says, we have three experienced attorneys, 
two of whom currently serve as Magistrate Judges, and I know it 
is no surprise for me to say that judges have significant respon-
sibilities. 

Mr. Chairman, I have reviewed each of the nominees’ biographi-
cal questionnaires and believe each of them is well qualified to 
serve as Associate Judge for the Superior Court of the District of 
Columbia, and each of them would bring extensive legal experience 
to the bench. Without echoing your remarks about each of these 
nominees’ specific qualifications, I do want to point out that they 
all have a history of public service as each of them has gained prac-
tical legal experience working for the District of Columbia Public 
Defender Service. I think it is also notable that they have each 
taught law students practical trial court skills in Georgetown Uni-
versity’s law clinics. And I understand that both Judge Smith and 
Judge Lee have served well as Magistrate Judges, and I also note 
that Judge Smith hails from my home State of Ohio. It is good to 
have a Buckeye before me. 

I look forward to hearing from each of you about the reasons why 
you think that you are qualified, but I already know that. I hope 
the Committee will vote on your nominations in the very near fu-
ture. Thank you. 

Senator AKAKA. Thank you very much, Senator Voinovich. 
Each nominee has filed responses to a biographical and financial 

questionnaire submitted by the Committee. Without objection, this 
information will be made part of the hearing record, with the ex-
ception of the financial data, which will be kept on file and made 
available for public inspection in the Committee office. 

Our Committee rules require that all witnesses at nomination 
hearings give their testimony under oath. Therefore, at this time, 
I ask you to please stand and raise your right hand. 

Do you swear that the testimony you are about to give this Com-
mittee is the truth, the whole truth, and nothing but the truth, so 
help you, God? 

Mr. LEE. I do. 
Ms. SMITH. I do. 

VerDate Nov 24 2008 09:48 Aug 03, 2011 Jkt 057326 PO 00000 Frm 00021 Fmt 6633 Sfmt 6633 P:\DOCS\57326.TXT SAFFAIRS PsN: PAT



18 

1 The prepared statement of Mr. Lee appears in the Appendix on page 110. 

Mr. EDELMAN. I do. 
Senator AKAKA. Thank you. Please note for the record that the 

witnesses answered in the affirmative. 
Judge Lee, I understand you have family here with you today. 

I would like to give you an opportunity to introduce them at this 
time. 

TESTIMONY OF MILTON C. LEE, JR.1 TO BE AN ASSOCIATE 
JUDGE, SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 

Mr. LEE. Thank you very much, Mr. Chairman and Senator 
Voinovich. It is certainly my pleasure. I am honored to be here be-
fore you today. 

I would like to introduce the members of my family, and I would 
like to say first and foremost that I really could not be where I am 
today if I did not have the type of support that they have offered 
to me. I know they have sacrificed on many occasions so that I can 
be in a position to continue to serve the citizens of the District of 
Columbia. 

Seated immediately behind me is my wife, Claudia. My sister is 
in the audience, as well, Sandra Baumgardner, her daughter, 
Deanna, and her grandson, John. My son, Joshua, is a freshman 
at Temple University, and he is unable to be here today because 
he indicated to me last week that he had study commitments and 
exams to take care of, and while I was a little shocked at the matu-
rity of that response, I was very pleased by it. So he is not here. 
He is here in spirit, quite frankly. 

I would also like to say that there are many other people in the 
gallery who have been supportive, as well. My staff at the court-
house has really made it a pleasure for me to serve in the capacity 
that I serve. My secretary, Michelle Fitzgerald, is here. My current 
law clerk, Sarah Acker, and my current courtroom clerk, Ronnie 
Mitchell, are all present, as well, and I would like to say publicly 
that these are the folks who are really the backbone, the workforce 
of the Superior Court. They often do not get the type of credit that 
they deserve, and so I want to publicly thank them for everything 
that they have done for me during my time on the court. 

I would also like to thank Chief Judge Lee Satterfield, who has 
supported me in every endeavor since I have joined the court. Also 
present is Judge Emmett Sullivan from the U.S. District Court 
here in the District of Columbia. He is the Chair of the Judicial 
Nomination Commission, and that commission was responsible for 
forwarding my name to the White House. I would also like to thank 
President Barack Obama for the nomination that I received for the 
position of Associate Judge. 

I am fortunate. I am blessed, I think, in many respects, and more 
than just a little humbled to be in the position to come before you 
on this nomination. I am born and raised here in the District of Co-
lumbia. I am educated by the city school system. I graduated from 
American University and received my law degree from Catholic 
University. Upon graduation, I joined the Public Defender Service 
here in the District of Columbia and practiced with that agency for 
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1 The prepared statement of Ms. Smith appears in the Appendix on page 137. 

9 years in the very court that I now work with and I hope to con-
tinue to work with. 

I have also been a faculty member at the University of the Dis-
trict of Columbia School of Law, where I have taught in the Juve-
nile Law Clinic, and I have transitioned over to many substantive 
classroom experiences, teaching evidence, criminal procedure, and 
criminal law, to name a few. 

I joined the court in 1997 as a Magistrate Judge, and I have 
served in every single branch of the court, and I think that experi-
ence has served me well over the years. 

One of the best experiences I have had with the court has been 
the work that I have had on the Fathering Court Initiative, and 
that is a program that is designed to help fathers coming home 
from a period of incarceration reunite with their families so that 
they are fathers in every sense of the word. We assist them in get-
ting employment. We provide educational services and job training. 
We make sure that they are current on their child support, that 
they are reconnected with their children, and that they do not re-
offend. Those are the things that this program has done over the 
course of the last 4 years, and I am proud to say that I have been 
a part of that. 

My professional life has been dedicated to serving the citizens of 
the District of Columbia through our judicial system. If confirmed, 
I would be honored to be in a position to continue that service as 
an Associate Judge. I recognize that people come to the Superior 
Court at a time when there is a great deal of anxiety, when they 
are looking sometimes for answers, for a solution to the things that 
trouble them the most. I think they deserve to be treated with dig-
nity and respect. They should have their cases decided efficiently 
and fairly, and we should exercise the greatest amount of profes-
sionalism in delivering that justice to them. 

That is the commitment that I have made to the citizens of the 
District of Columbia and the commitment that I make to this Com-
mittee, and if confirmed, that is the way that I will approach deliv-
ering justice for our citizens. 

I want to thank the Committee and its Members. Its staff has 
been very professional and courteous. They have given us every 
piece of assistance we could possibly ask for. I look forward to an-
swering any questions that you may have about my qualifications 
to continue service as an Associate Judge. 

Senator AKAKA. Thank you very much, Judge Lee. I want to say, 
it is good to have your family here, as well as those who support 
you. 

Judge Smith, will you please introduce your family and continue 
with your statement. 

TESTIMONY OF JUDITH ANNE SMITH 1 TO BE AN ASSOCIATE 
JUDGE, SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 

Ms. SMITH. Thank you, Senator Akaka and Senator Voinovich. I 
want to thank you for the opportunity to appear before you today 
to have you consider my qualifications for a position as an Asso-
ciate Judge on the D.C. Superior Court. I am honored to be nomi-

VerDate Nov 24 2008 09:48 Aug 03, 2011 Jkt 057326 PO 00000 Frm 00023 Fmt 6633 Sfmt 6633 P:\DOCS\57326.TXT SAFFAIRS PsN: PAT



20 

nated and want to thank the Judicial Nomination Commission, and 
in particular the Chair of the Commission, the Hon. Emmett Sul-
livan, for recommending me to the White House, and finally Presi-
dent Barack Obama for nominating me. I also want to thank the 
Senate Committee staff for their professionalism and assistance 
throughout this process. 

Before I introduce my family, I also would like to thank Con-
gresswoman Norton—I know she may have left already—for her 
kind remarks and introduction, and Chief Judge Lee Satterfield 
and several other Superior Court Judges for their advice and guid-
ance. 

I do want to introduce my family who traveled from Florida to 
be here with me today: My parents, Richard and Sarah Smith, and 
my sister, Christine Carter, all three of whom have set a wonderful 
example for me and provided their love and support. 

I especially want to acknowledge my son, Jalen Pierce Smith, 
who turns six just next week, who is very excited about being here 
today. I would also like to thank my significant other, Lonnie Spen-
cer, although he is unable to be here today. 

I do also want to acknowledge my Judicial Administrative Assist-
ant, Patricia Harris, my law clerk, Helen Pilstrom, and my court-
room clerk, Jonathan Hopkins, who have been so helpful to me in 
my first year and a half as a Magistrate Judge. Also, there are a 
number of friends, former colleagues, and role models here or 
watching the hearings who have supported me both professionally 
and personally throughout my years of public service in the District 
of Columbia. I truly appreciate their advice, support, and encour-
agement. 

As Senator Voinovich noted, I was born in Columbus, Ohio, 
where I attended public schools. I received my bachelor’s degree in 
accounting from the Pennsylvania State University and became a 
Certified Public Accountant. I worked for Price Waterhouse for a 
number of years in both Boston and Columbus. I then relocated 
here to Washington, DC, more than 20 years ago to attend George-
town University Law Center and embark on a career in public in-
terest law. 

After graduating from Georgetown, I was fortunate to clerk for 
an exceptional jurist, the Hon. A. Franklin Burgess, Jr., an Asso-
ciate Judge, D.C. Superior Court, for whom I have great admira-
tion and respect. 

Following my clerkship, I spent the majority of the next 15 years 
in public service in the District of Columbia. I served as a Special 
Education Attorney, a Juvenile Services Attorney, and a Super-
vising Attorney at the Public Defender Service (PDS) for the Dis-
trict of Columbia and also as an attorney for the District of Colum-
bia Public Schools and the Office of the State Superintendent of 
Education for the District of Columbia. I have appeared before doz-
ens of current Superior Court judges as well as several Federal 
court judges over the years as I worked on special education and 
juvenile justice issues. 

I then had the great fortune to be appointed as a Magistrate 
Judge in the Family Court of D.C. Superior Court in September 
2008, presiding over primarily abuse and neglect proceedings, as I 
still do now. In this position, I have had the privilege of serving 
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1 The prepared statement of Mr. Edelman appears in the Appendix on page 153. 

the citizens of the District of Columbia. If confirmed, I will con-
tinue to serve with integrity and provide fair, efficient, and respect-
ful justice to those who come before me. 

I am honored to be considered for this position and look forward 
to answering any questions the Committee may have about my 
qualifications. Thank you. 

Senator AKAKA. Thank you very much, Judge Smith. I want to 
add my welcome to you, your family, and your supporters, as well. 

Now we will hear from Mr. Edelman. Please introduce your fam-
ily and then give your statement. 

TESTIMONY OF TODD E. EDELMAN 1 TO BE AN ASSOCIATE 
JUDGE, SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 

Mr. EDELMAN. Thank you, Mr. Chairman and Senator Voinovich. 
I am grateful for and honored by the opportunity to appear before 
you today as a nominee to be an Associate Judge on the Superior 
Court of the District of Columbia. 

I want to begin by introducing my family: My wife, Marisa 
Nightingale, who is directly behind me, along with our daughter, 
Nora, who is on the second day of her fifth birthday party today. 
Our son, Jacob, was not showing this body the respect that it de-
served, so he is now in the hallway. [Laughter.] 

My mother and stepfather, Sybil and Lewis Mitchell, are also 
here, up from Florida, as well as my father-in-law and mother-in- 
law, Stuart and Elena Nightingale. And while I have a lot of people 
to thank today, I know that I am sitting in front of you primarily 
because of my family’s support, encouragement, and patience. 

A number of my friends, colleagues, and students are also here 
in the gallery, and I would like to thank them not only for their 
support today, but for their inspiration and their challenges and at 
times their entertainment over the last 15 years. 

I would also like to thank the District of Columbia Judicial Nom-
ination Commission and Judge Sullivan for recommending me to 
the White House and President Barack Obama for nominating me. 

And finally, I would like to thank the Committee for considering 
my nomination so expeditiously and the Committee staff for their 
hard work in preparing for this hearing on such short notice and 
for the courtesy they have shown me during this process. 

I went to law school 15 years ago to pursue a career in public 
service, and I feel fortunate that I have had the opportunity to do 
so. I have dedicated my legal career to protecting the principles 
that access to justice should be equally available to everyone in our 
community and that the quality of representation provided in court 
should not depend on income, wealth, or connections. 

As a public defender at the Public Defender Service and the 
Georgetown University Law Center’s Criminal Justice Clinic, I rep-
resented indigent men and women in D.C. Superior Court for over 
12 years, work that I have found to be both a daunting responsi-
bility and a unique privilege. I have also spent much of my career 
teaching other public defenders and legal service providers and 
other attorneys and law students who work on behalf of low-income 
people here in Washington. 
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As a clinical professor at Georgetown Law, I aim to instill in my 
students a passion for using their law degrees to help those who 
need it the most. The same commitment to public service and the 
principle of equal justice under the law that motivated me to go to 
law school and to take these positions at PDS and at Georgetown 
has motivated me also to seek appointment to the bench. 

As I contemplate the next step in my career, I cannot help but 
think about the way that I started my career, which was as a law 
clerk to Judge William Bryant in the U.S. District Court for the 
District of Columbia. Judge Bryant was a legendary trial lawyer, 
a respected and historic jurist, and, above all else, one of the warm-
est and kindest men I have ever met. Judge Bryant may have 
taught me more in that one year than I have learned since, and 
he set an example that I will seek to emulate should I be con-
firmed. 

Judge Bryant was intellectually curious, committed to applying 
the law impartially and fairly, and dedicated to showing equal re-
spect to all parties. If I am confirmed, after my career on the bench 
is over, I hope to be remembered the way Judge Bryant is remem-
bered, as a judge who treated litigants with dignity and his role 
with humility. 

I am quite moved to be here sitting as a nominee for a judgeship 
on the D.C. Superior Court. That is the court where I grew up as 
an attorney, where I learned much of what I know about the law 
and being a lawyer, about winning and losing, and about the joys 
and challenges of public service. I am humbled to be considered for 
this position, and I thank you again for considering my qualifica-
tions. 

Senator AKAKA. Thank you very much, Mr. Edelman. It is won-
derful to have all of your loved ones here and those who are sup-
porting you. I am sure they are proud of all you have accomplished. 

Let me continue with the standard questions this Committee 
asks of all nominees. I would like you to answer each of the ques-
tions. 

Is there anything you are aware of in your background that 
might present a conflict of interest with the duties of the office to 
which you have been nominated? Mr. Lee. 

Mr. LEE. No, sir, Mr. Chairman. 
Senator AKAKA. Ms. Smith. 
Ms. SMITH. No, sir. 
Senator AKAKA. Mr. Edelman. 
Mr. EDELMAN. No, Mr. Chairman. 
Senator AKAKA. Do you know of anything, personal or otherwise, 

that would in any way prevent you from fully and honorably dis-
charging the responsibilities of the office to which you have been 
nominated? Mr. Lee. 

Mr. LEE. No, sir. 
Senator AKAKA. Ms. Smith. 
Ms. SMITH. No, sir. 
Senator AKAKA. Mr. Edelman. 
Mr. EDELMAN. No, sir. 
Senator AKAKA. Do you agree without reservation to respond to 

any reasonable summons to appear and testify before any duly con-
stituted committee of Congress if you are confirmed? 

VerDate Nov 24 2008 09:48 Aug 03, 2011 Jkt 057326 PO 00000 Frm 00026 Fmt 6633 Sfmt 6633 P:\DOCS\57326.TXT SAFFAIRS PsN: PAT



23 

Mr. LEE. Yes, sir. 
Ms. SMITH. Yes, sir. 
Mr. EDELMAN. Yes, sir. 
Senator AKAKA. Thank you very much. 
This is to all three of you on the panel. I see that you are former 

D.C. public defenders. I commend your decision to serve those who 
may be unable to afford legal representation. How did your experi-
ence as a public defender shape your sense of justice and your ap-
proach to later work? Mr. Edelman, I would like to start with you. 

Mr. EDELMAN. Thank you. Being a public defender has obviously 
been the bulk of the work I have done as an attorney, and it has 
shaped much of the way I see the law. I think the thing that has 
struck me above all else is the importance of having not just com-
petent counsel, but excellent counsel representing those who are in 
the situation. People who are charged with crimes are facing very 
difficult circumstances, and many times that is appropriate, facing 
lengthy jail terms. It is also appropriate that for people who are in 
that situation, they receive counsel that is not just minimally com-
petent by some constitutional standards, but our goal should be 
that everyone who is in that situation, charged with a crime, have 
counsel who can represent them in a way that someone watching 
their trial or watching those court proceedings would think, I can-
not tell whether that person could afford an attorney or whether 
they had an attorney appointed for them. So it has very much 
shaped my view of the role of counsel and the importance of having 
counsel in those situations. 

In addition, I think that being a public defender, people think of 
us sometimes as cynics about the system. I think it is something, 
those people who take on this role are actually idealists about the 
system, and I am an idealistic person with regard to the system, 
as well. I think that part of our role is to explain to our clients who 
may well not trust the system the importance of doing so because 
we need to do that so that we can do our jobs, and I think that 
is an important role of the judge, as well. The judge needs to earn 
the trust of all people appearing in front of him or her in order to 
play the role the judge needs to play in the system. 

Senator AKAKA. Thank you. Judge Smith. 
Ms. SMITH. Thank you. I do agree with the comments Mr. 

Edelman made, certainly, about competent counsel. I would also 
add that during my experience, primarily, I represented teenagers 
who were involved in the juvenile justice system who also had spe-
cial education needs, and I had oftentimes a fairly high caseload 
in terms of the students I was working with. 

I think one of the many things that I learned from being a public 
defender is that while I may have many clients, the case that the 
respondent had was really the one and only thing that was on his 
mind, and to slow down, use patience in both explaining the proc-
ess to him as well as making sure that he had my full attention. 
I see that carry over into the work I do in the Family Court, where 
I often have very emotional families in front of me, and so it is very 
important for me to realize that while I may have more than one 
case on any day, it is the only case they have and it is very impor-
tant for them that they have my focus and respect during those 
proceedings, and that is something that I find very important. 
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Senator AKAKA. Thank you. Judge Lee. 
Mr. LEE. One of the things that I learned as a young lawyer at 

the Public Defender Service was the importance of representing in-
dividuals so that when they got through with their litigation, they 
felt like they were represented completely and they had a sense 
that even if the outcome was not the outcome that they wished for 
or desired, they had a sense of fairness about the process. 

So as I have transitioned from the Public Defender Service into 
an academic life and now a judicial life, my goal really across the 
board is to make sure that people who come before me feel as 
though they were dealt with fairly and they understand the process 
by which we reached a decision, even if they may not agree with 
that process. And that requires that you treat people as individuals 
and not as cases that come before you. They are not defined solely 
by what they are charged with or the litigation that brings them 
to the court. There is a bigger picture that is required. 

I think the system that we have is the greatest system in the 
world, and it is great because everyone takes their role seriously 
and they work to the best of their capability to make the results 
fair and just. 

Senator AKAKA. Thank you. 
Mr. Edelman, the role of a judge is very different from the role 

of an advocate and will be relatively new to you. Please discuss 
how you will transition to the role of an impartial decisionmaker. 

Mr. EDELMAN. Thank you, Mr. Chairman. Obviously, as you 
pointed out, the decision to go from being an advocate, as I have 
been in my various jobs, and to apply for the bench is a decision 
to take on a different role and a broader role than I have had be-
fore. I think that the key to doing that is to seek out mentorship 
on the court. 

There are many others on the court who have been advocates in 
the same sense that I have, who have been defense lawyers or pub-
lic defenders, and many who have been prosecutors or litigators in 
private practice. All of them have made the transition, I have 
heard, with some bumps along the way, from beginning to look at 
things from the point of view of a judge rather than from an advo-
cate, and I think in this and in other areas, the wisest course for 
me will be to seek out their counsel and discuss how they did it. 

I know that, obviously, I am going to be approaching situations 
differently. I am not going to be approaching situations thinking 
about what is best for my client, but thinking about the interests 
of all parties, all litigants, and, of course, what is just, and that is 
a change in mindset that I will seek out counsel on. 

Senator AKAKA. Thank you. 
Judge Smith, as a Magistrate Judge for the D.C. Family Court, 

you know that courtrooms can often be emotionally charged places. 
How have you maintained a productive courtroom environment? 

Ms. SMITH. Mr. Chairman, sometimes it is a difficult balance. We 
have a high volume of cases, and we have a lot of emotional fami-
lies in front of us. But it is truly important to make sure, as I men-
tioned before, that everyone feels like their case is what my focus 
is at that time. And so I do my best to schedule so that I know 
they have the appropriate time to have their case heard and be 
heard, and I try to work the best I can in terms of my patience and 
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calmness in the hearing so that in some ways that may help calm 
them down. 

I also think it is important that they, again, have the opportunity 
to be heard as well as have the process explained to them in clear, 
non-legal language, as many of the families certainly do not have 
their own knowledge of the law, and that if they need any oppor-
tunity to ask questions, they do so and consult with their counsel. 
So far, I feel like I have been successful in that. Thank you. 

Senator AKAKA. Thank you. 
Judge Lee, attention to detail is critical for any judge. If a mis-

take goes unnoticed, it may directly impact the life of someone ap-
pearing before you. Please describe the steps you have taken to 
minimize the number of errors that occur in your courtroom. 

Mr. LEE. Senator, I will be the first to tell you that I am not a 
perfect soul, and recognizing that I am not a perfect soul means 
that I have to rely on others sometimes to point out what I can do 
better and when I have made mistakes. I work very closely with 
my courtroom staff, my chambers staff, to make sure that what I 
do is done correctly and that if there is a mistake out there, we cor-
rect it as quickly as we can. 

One of the benefits of working in the Superior Court, notwith-
standing how busy our courthouse is, is that our Chief Judge and 
our presiding judges have committed themselves to putting in place 
a process that minimizes those mistakes. And so every case that 
gets reviewed in a courtroom is reviewed by our quality control 
staff before entries are made in the record to make sure that it is 
accurate. We have a recording system that we can listen to simul-
taneously or contemporaneously with what goes on in the court-
room. So we are able to pick up on errors when they are brought 
to our attention. 

These are all things that we all have to rely on because we un-
derstand that we are not perfect at what we do, but we make every 
effort to find a perfect result as often as we possibly can. 

Senator AKAKA. Thank you very much, Judge Lee. Senator 
Voinovich, your questions, please. 

Senator VOINOVICH. In terms of public defenders, all of you are 
going to have people appearing before you, and if you ascertain 
that the person who is appearing before you has counsel who is not 
competent, how will you handle something like that? 

Mr. EDELMAN. It is a difficult situation because obviously there 
are a lot of pressures on the court in terms of getting people to go 
onto the list to be court-appointed counsel. I think that what many 
judges do in that situation is, first, ask the attorney’s client, are 
you satisfied with the work of your attorney? In some situations, 
the client will respond, no, I am not, and the judge will—— 

Senator VOINOVICH. Would you do that right in the beginning, 
before the trial began? 

Mr. EDELMAN. Yes, I would try to do that at the earliest possible 
time. 

Senator VOINOVICH. OK. 
Mr. EDELMAN. And the second thing I was going to say was in 

those situations, I think it is imperative when a judge has a con-
cern about the quality of counsel that the concern be raised as 
early in the history of the case as possible so you do not get into 
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a situation where you have an attorney actually in a trial rep-
resenting somebody, not performing competently. That puts that 
person at risk and puts any verdict that might be reached at risk. 

Senator VOINOVICH. Ms. Smith. 
Ms. SMITH. Thank you, Senator Voinovich. In echoing slightly 

what Mr. Edelman has said, I think it is important to reach out 
to the participant to determine what the issue may be. I have had 
one such instance where a litigant raised a question about counsel. 
They were confused about some things and wanted the opportunity 
to have the court explain it to them, which I did with parties 
present, and then an opportunity to say themselves whether they 
wanted to continue on with their counsel. As Mr. Edelman indi-
cated, we do have mentoring attorneys, as well, and the attorneys 
that are on the panel have the opportunity to get additional train-
ing, if needed, if they are not up to the standards that are ex-
pected. And so there are opportunities to address that situation. 

Senator VOINOVICH. Mr. Lee. 
Mr. LEE. Senator, one of the important functions of, I think, 

judges in the system that we have, to make sure that it works at 
the level that we expect from it, is that everyone does what they 
are committed to doing. We have to have good judges. We have to 
have good prosecutors. We have to have good defense lawyers. And 
I think judges have to oversee all of that. 

In our courthouse, we are, I think, in a unique position, where 
we have panels of lawyers who serve in each of our branches, and 
they have been pre-screened and they apply and they are reviewed 
by the judges and committees, and there are Continuing Legal 
Education requirements that they all must meet. These are all core 
or minimum requirements that we require of the lawyers that ap-
pear before us. And part of our obligation is to make sure that after 
they meet those minimum qualifications, they do what needs to be 
done on behalf of the clients for us. And if they do not, then we 
have to respond to that. 

Senator VOINOVICH. In other words, do you have a procedure 
where you screen the people who would represent indigent clients 
beforehand? Then you have a pool of individuals that are eligible 
that would step forward. So there is some screening before some-
body comes in. 

Mr. LEE. That is absolutely correct. We refer to it as the panel 
system, and each branch of the court, Family Court and the Crimi-
nal Court, have panels and designated areas of representation. The 
lawyers apply to be on the panel. They are screened by a com-
mittee that the Chief Judge has created—— 

Senator VOINOVICH. This takes care of the indigent people. 
Mr. LEE. Yes, it does. 
Senator VOINOVICH. But you also are going to have people ap-

pearing before you who just have lousy lawyers. [Laughter.] 
Mr. LEE. That happens, as well. It is not unique to those that 

are poor. 
Senator VOINOVICH. But you still go through the process with 

them, are you happy with this, and so on and so forth? 
Mr. LEE. That is correct. We make sure that the lawyers that 

come before us are lawyers that are capable of functioning at the 
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level required for the type of case that they have. I think that is 
the responsibility of every judge. 

Senator VOINOVICH. Well, it seems to me that you have all had 
some great experiences and all seem to be fairly qualified to take 
the jobs that you are seeking. 

Mr. Chairman, I have no further questions. 
Senator AKAKA. Well, thank you very much, Senator Voinovich. 
I want to thank all of you. There are no further questions at this 

time. There may be additional questions for the record, which will 
be submitted to you in writing. The hearing record will remain 
open until the close of business tomorrow for Members of this Com-
mittee to submit additional statements or questions that they may 
have for you. 

It is my hope that this Committee and the Senate will be able 
to act quickly on your nominations. We look forward to that hap-
pening. And again, thank you very much for being here. Thank you 
for your families being here and your supporters, as well. 

This hearing is adjourned. 
[Whereupon, at 3:39 p.m., the Committee was adjourned.] 
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